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Contracting officer acted reasonably in affording
biiders less than one day to consider the effect
of an amendment to an IFB when the amendment
was not complex, all bidders were local firms,
and no bidder (including the protester; objected
prior to bid opening to its being held as
scheduled.

Pacific Contractors, Inc. (Pacific) has protested
the award of a contract by the Department of the Army,
Fort Clayton, Canal zone. The specific basis or the
protest is that the Army issued an amendment to
solicitation No. DAI:F71-147-B-0104.po close to the time
set for bid opening &hat prospective bidders had
insufficient opportunity to consider the amendment's
impact on their bids.

The essential facts of the case are not in dispute.
The solicitation was issued on August 18,,1977 and
requested bids for painting various buildings in the
Pacific (Lot I) and Atlantic (Lot II) areas: of the
Cahai'one. Lot I was divided into Itemsjp0001 through
0005 and Lot II'into Items 0006 through 0009. Amend-
ment 0002, issued on September 8, 1977, added, inter
alia, option item 0010 consisting of buildings located
at Corozal to Lot II (Atlantic Area). Corozal, however,
is on the Pacific side of the Canal Zone and, more
logically, should have been added as an option to Lot
I. Amendment 0003, issued September 15, 1977, made
some specification changes and set the bid opening date
as September 23, 1977 at 10:00 A.M.

At-sometime before 3:30 P.M. on September 22, 1977,
two prospective bidders informed the contracting officer
that option Item 0010 (Coronal) should be evaluated with
Lot I covering the Pacific Area and not, as the face of
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the solicitation indicated, srith Lot II. T;ie contract-
ing officer had previously determined that no bidders
other than those firms presently doing business in
the Canal Zone would be submitting bids. On the
strength of that determination, he attempted to contact
all prospective bidders by telephoie to inform them
that Corozal would be evaluated with respect to Lot
I and not Lot II. He reached three out of the five
ultimate bidders. He did not reach Pacific, because
Pacific was no longer at the telephone number listed
on its Bidders List application form.

At 4:30 P.M. un the same day the contracting
officer determined in writing that an amendment was
to be issued and that "in view of consensus of opinion
among prospective bidders, * * * an extension of bid
opening is not required."

By the next morning, the bid opening date, the
contracting officer had-'prepared Amendment 0004 and
began reading it over the telephone by 7:30 A.M. to the
prospective bidders. This continued until 9:00 A.M.
when all prospective bidders but Pacific had been
reached by telephone or had read the amendment at the
procuring activity's offices.

Between 9:00 A.M. and 9:50 A.M. Pacific's represen-
tative arrived for the bid opening. The record
indicates that he was given the opportunity to read
the amendment, but there is no indication that before
bid opening he expressly protested any award of a
contract if it were made under the provisions of amend-
mlent 0004. On September 26, 1977, Pacific protested
to the agency any award whicn recogn'ized the validity
of Amendment 0004, because that amendment effectively
displaced Pacific as the low bidder for Lot I. Award
was made on September 27, 1977.

It Is Pacific's position, essentially, that the
Army violated Armed Services Procurement Regulation
(ASPR) (now Defense Acquisition Regulation (DAR))
S 2-208(c) (1977 ed.), which states that:

r(c) Any information given to a prospective
bidder concerning an invitation for bids
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shall be furnished promptly to all other
prospective bidders, as an amendment to
the invitation, whether or not a pre-bid
conference is held, if such information is
necessary to the bidders in submitting bids
on the invitation or if the lack of such
information would be prejudicial to unin-
formed bidders. No award shall be made on
the invitation unless such amendment has
been issued in sufficient time to permit
all prospective bidders to consider such
information in sutaitting or modifying
their bids.'

The Army's'position is that the information was
not material, because, it merely restated the obvious
fact that Corozal is "on the Pacific side of the Canal
Zone and, therefore, more properly to be evaluated
in Lot I rather than Lot II. Thus, the contracting.
officer concluded that the amendmeint could not affect
bid prices, which, according to the contracting office;,
was, borne out by the fact that none of the bidders
changed its price for Item 0010. In this regard Pacific
has consistently maintained that it would have incurred
higher 'costs in pcrfornting the Corozal work un'.er
the solicitation as originally structur6d than it would
under the amended solicitation. Thus the-parties differ
as to whether the amendment was sufficiently'material
so as to impose the duties set forth in ASPR/rAR 5 2-
208(c). However, we need not decide that issie in view
of our conclusion, discussed below, that thern was
adequate time for consideration of the amendment.

The record shows that Pacific's president was
notified of the amendment upon his arrival at Fort
Clayton during the hour prior to bidisopening. He did
not object to the timing of 'the ameds ment prior to
bkiid penitig or during the next twoi-nd one-half hours
during which the bila.i were being opened 'and tabulated,
although he now claims that the amendment had a $6,000
impact upon his'price of $27,600 for the Corozal work.
Pacific alleges that had it been afforded-more time
to consider the amendment it could have reduced its
bid upon the Corozal items by $6,000, or 22 percent.
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This figure represents the cost of an additional
foreman and the rental of an additional truck plus
gasoline for the term of the contract.

The buildings to be painted tunder this contract
are located in two distinct groups at opposite ends
of the Panama Canal approximately 4O miles apart.
As originally issued the IFB included Port Clayton,
Curundu, Fort Kobbe, Albrook and PAD Area an] Forc
Amador -- all on the Pacific side -- in Lot I. Fcit
Davis, Fort Gul.3ck, Coco Solo and Fort Sherman --

all cn the Atlintic side -- were in Lot II. Corozal
isor. the Pacific side within a few miles of the
installations in Lot I; its inclusion by Amendment
0002 in Lot II was by mistake rind had no logical
explanation. Under these circumstances, and in view
of the impact which this erroneous amen.ment is now
alleged to have had upon Pacific's bid, we believe
it unreasonable of Pacific not to have questioned it
when formulating its bid.

When the error was brought to the contr:,cting
officer's attention by other bidders, he immediately
sought to rectify it by a simple amendment which the
contracting officer was able to furnish four-fifths
of:the bidders (all local fir'n') sufficiently in
advance of the bid opening that it appears to have
caused no difficultylfor them. The last firm to be
notified of the 'men'Jment,'was Pac'ific, and it appears
that this resulted from Picifih tu failure to provide
Fort Clayton with a current telephone number. Even
Pacific was advised of the amendment sometime during
the hour preceding bid opininfg. No bidder, including
Pacific, objected priar to the bid opening to its
being held as scheduled. Under these circumstances,
we believe the controctino 'officer acted reasonably
in not postponing the bid opening.

Pacific's protest is therefore denied.

For The Comptroller General
of the United States




